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OPINION AND ORDER

The agency has filed a petition for review of an initial

decision that did not sustain two of its three charges against

the appellant and mitigated the penalty of a 30-day suspension

to a formal letter of reprimand. For the reasons discussed

below, we find that the petition does not meet the criteria

for review set forth at 5 C.F.R. § 1201.115, and we therefore

DENY it. We REOPEN this case on our own motion under 5 C.F.R.

§ 1201.117, however, and AFFIRM the initial decision as



MODIFIED by this Opinion and Order, still MITIGATING the

penalty to a formal letter of reprimand.

BACKGROUND

Effective September 23, 1^91, the agency suspended tĥ .

appellant for 30 days from his GM-15 position of Chief,

Natural and Technological Hazards Division, based on charges

that, while serving as Acting Regional Director (ARD) of

Region II, he (1) neglected his duty^ (2) falsified records,

and (3) accorded preferential treatment to Gerald Connolly, a

division chief of Region II. See Initial Appeal File (IAF),

Tab 5, Subtabs 4a, 4b. The appellant filed an appeal with the

Board's New York Regional Office, and requested a hearing.

See IAF, Tab 1. After holding a hearing, the chief

administrative judge issued a December 24, 1991 initial

decision in which he sustained only the third charge, found a

nexus between the sustained charge and the efficiency of the

service, and mitigated the penalty to & formal letter of

reprimand. See Initial Decision (ID), IAF, Tab 18. The chief

administrative judge ordered the agency to provide the

appellant with interim relief in accordance with 5 U.S.C.

§ 7701(b)(2)(A) if a petition for review were filed. See id.

The agency has timely filed a petition for review of the

initial decision, arguing that the chief administrative judge

erred in not sustaining the first and second charges and in

mitigating the penalty. See Petition for Review File (PRF),

Tab 1. The appellant has timely filed a response in

opposition to the agency's petition. See PRF, Tab 8.



ANALYSIS

The chief administrative judge erred in ordering interim

relief.

Although not argued by the parties, we address the issue

of interim relief for instructional purposes. Under 5 U.S.C.

§ 7701(b)(2)(A), a prevailing appellant is entitled to "the

relief provided in the [initial] decision effective upon the

making of the decision, and remaining in effect pending the

outcome of any petition for review," unless the administrative

judge "determines that the granting of such [interim] relief

is not appropriate" under the circumstances. The purpose of

5 U.S.C. § 7701(b) (2) (A) is "not to make the appellant whole

at the interim relief stage of the proceedings." Ginocchi v.

Department of the Treasury, 53 M.S.P.R. 62, 71 n.7 (1992).

Rather, the provision "grants the prevailing appellant

restoration to the pay, compensation, and benefits of the

position awarded in the initial decision during the pendency

of [any] petition for review." Id. at 69 n.5.

In the present appeal, as of the date that the chief

administrative judge issued his December 24, 1991 initial

decision mitigating ti/e 30-day suspension to a formal letter

of reprimand, the 30-day suspension period, from September 23

to October 23, 1991, had expired. Thus, the appellant

presumably had been returned to work and restored to the pay,

compensation, and benefits of his position by the time that

the initial decision was issued, and nothing else was required

of the agency to provide relief under 5 U.S.C.



§ 7701(b)(2)(A). See Ginocchi, 53 M.S.P.R. at 69 n.5, 71 n.7.

Under these circumstances, an administrative judge should not

order i^teri-n relief. The Board has more recently held that

when an agencye in an attempt to comply with an administrative

judge's interim relief order, inadvertantly provides the full

relief provided in the initial decision, the agency's petition

for review will be dismissed as moot. See Carlson v.

Department of the Army, MSPB Docket No. DEO/529110235, slip

op. at 2-3 (May 29, 1992); Carter v. Department of the Air

Force, MSPB Docket No, DE0752920010I1, slip op. at 2-3

(May 27, 1992). Had the agency, in the present appeal,

cancelled the suspension retroactive to September 23, 1991, in

an effort to comply with the interim relief order, its

petition for review would have been rendered moot. See

Carlson, slip op. at 2-3? Carter, slip op. at 2-3.

Because interim relief should not have been ordered in

this appeal, we find that the agency*s failure to provide

evidence of compliance with the interim relief order,1 as

required by 5 C.F.R. § 1201.115(b), does not warrant dismissal

of the petition for review.

The agency failed to prove its -''neglect of duty" charge.

Under the "neglect of duty" charge, the agency alleged

that the appellant "implemented" an "unauthorized" attendance

and leave use system (referred to as the "AWS" system for

Although the agency asserts in its petition for review that
it has complied with the chief administrative judge's interim
relief order, it has not provided any evidence to support its
assertion. See PRF, Tabs 1-3.



"adjusted work Bcheduie" or "alternate work schedule" system)2

that required keeping a dual set of records, one official and

the other unofficial. See 'IAF, Tab 5, Subtabs 4a, 4b; see

also ID at 5-9. The agency further alleged that the AWS

system resulted in hundreds of violations of 18 U.S.C.
•i

§ 1001, under which falsifying government documents is a

criminal offense.4 See id. The chief administrative judge

relied on Burroughs v. Department of the Army, 918 F.2d 170

(Fed. Cir. 1990) , to find that this charge could not be

sustained because the agency failed to prove all of the

elements of its charge, specifically, that it failed to prove

"the illegality and fraudulent intent inherent in appellant's

implementation of the AWS system." ID at 9.

2 See December 17, 1991 Hearing Tape (HT), Side 1.

3 18 U.S.C, § 1001 provides:

Whoever, in any matter within the jurisdiction
of any department or agency of the United States
knowingly and willfully falsifies, conceals or
covers up by any trick, scheme, or device a material
fact, or makes any false, fictitious or fraudulent
statements or representations, or makes or uses any
false writing or document knowing the same to
contain any false, fictitious or fraudulent
statement or entry, shall be fined not more than
$10,000 or imprisoned not more than 5 years, or
both.

4 Although the agency alleges on petition for review that the
appellant "neglected his duty" in various other ways and that
the AWS system was "illegal" in relation to other statutes,
the Board will not consider these allegations because they
were not specified in the agency's proposal notice. See Smith
v. Department of Labor, 25 M.S.P.R. 102, 103 (1984); PRF,
Tab 1 at 3-6.



Although not argued by the parties on petition for

review, we find that Burroughs does not apply in this appeal.

In Burroughs, the agency removed the employee based in part on

a charge that he directed "the unauthorized use of Government

materials, manpower and equipment for other than official

purposes."' 918 F.2d at 171. The U.S. Court of Appeals for

the Federal Circuit held that, to establish the charge, the

agency must prove both that the employee's actions were

"unauthorized'' and that they were "for other than official

purposes." Id. at 172. Because the agency proved the former

but not the latter element of the charge, the court held that

the entire charge must fall. Jd.; see Atwood v. Department of

the Army, 50 M.S.P.R. 289, 291-92 (1991); Bonanova v.

Department of Education, 49 M.S.P.R. 294, 298 (1991). In the

present appeal, the essence of the agency's "neglect of duty"

charge was that the appellant implemented the unauthorized AWS

system. The agency's allegation that the AWS system resulted

in hundreds of criminal falsifications of time and attendance

records is not a separate element of the charge but merely an

explanation of the ramifications of the unauthorized AWS

system. See Burroughs, 918 F.2d at 172 (the .court

distinguished a factual specification in support of a charge

from an element of the charge) . We therefore find that the

"neglect of duty" charge consists of a single core element

alleging that the appellant implemented the unauthorized AWS

system.



The precise parameters of the AWS system are unclear from

the record, but it apparently allowed employees to adjust

their normal work schedules by working more or less than the

normal schedule and making up the difference later, through

the accrual and use of AWS leave. See ID at 3-6; IAF, Tab 15,

Agency Exhibit 13. The evidence established that the AWS

system was instituted by one of the regional directors of

Region II, several years before the appellant began his tour

as the AKD in December 1988.5 See ID at 3-5. Region II

employees, including the appellant, were erroneously advised

by a prior regional director that the AWS system had the

agency headquarter's official approval. See ID at 4-5. Upon

becoming the ARD, the appellant became concerned that the AWS

system was subject: to abuse because of a lack of documentation

for AWS leave accrual and use, and implemented a requirement

that AWS leave be documented on "Application for Leave" forms

(SF-71s) . See ID at 6. Thus, the appellant did not

substantively modify the unauthorized AWS system but merely

added an administrative requirement, with the purpose of

creating a paper trail and injecting greater accountability

for AWS leave accrual and use. See id. Under . these

circumstances, we find that the agency's charge that the

appellant implemented the unauthorized AWS system does not

fairly characterize his actions in implementing this

5 It is not clear from the record which of the previous
regional directors instituted the AWS system. See ID at 3-4 &
n.2.
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administrative requirement. We therefore find that the agency

failed to prove its "neglect of duty" charge.

The agency argues on petition for review that the chief

administrative judge erred in drawing an adverse inference

regarding the testimony of Special Agent Thomas F. Cotter of

the agency's Office of the Inspector General. See PRF, Tab 1

at 16-17. The chief administrative judge drew this adverse

inference as a sanction against the agency, on the ground that

it failed to comply with his December 4, 1991 discovery order

by producing all of Cotter's investigatory notes. The chief

administrative judge then relied, in part, on this .adverse

inference to find "that Mr. Cotter's investigation overstated

the seriousness of the wrongdoing in Region II." ID at 8 &

n.4. Upon reviewing the record and the parties' arguments, we

find that the chief administrative judge did not abuse his

discretion in drawing the adverse inference.6 Even assuming

6 We note that, contrary to the chief administrative judge's
stated grounds for the adverse inference, his December 4, 1991
discovery order did not cover Cotter's investigative notes.
See IAF, Tab 8, Attachment 1 at 4-5, and Tab 9. However, the
reason for the appellant's failure to include these notes in
his motion to compel was that he reasonably believed that the
agency had produced all of Cotter's investigative notes when
it produced Cotter's notes regarding interviews of 18
employees. The appellant had no reason to believe otherwise,
until Cotter testified during the hearing that he had in fact
interviewed about 38 employees. See December 18, 1991 HT,
Side 5; IAF, Tab 8 at 2, Tab 9 at 2. The only reason
proffered by the agency for its failure to produce all of
Cotter's investigative notes was that there was a
miscommunication between the agency representative and Cotter.
See December 18, 1991 HT, Side 5. We therefore find that,
although t*e chief administrative judge's stated grounds for
drawing the adverse inference were inaccurate, he ultimately
did not abuse his discretion in drawing the adverse inference.
See 5 C.F.R. § 1201.43(a) (an administrative judge's authority



that the chief administrative judge erred in drawing this

adverse inference, any such error did not prejudice the

agency's substantive rights because Cotter's testimony is not

material to our dispositive finding that the agency failed to

establish that the appellant implemented the unauthorized AWS

system, See ID at 7-8? December 18, 1991 Hearing Tape (HT) ,

Side 5, Therefore, any such error does not warrant reversal

of the initial decision. See Panter v. Department of the Air

Force, 22 M.S.P.R. 281, 282 (1984).

The agency failed to prove its "falsification of records'7

charge,

The agency alleged that the appellant falsely certified

Connolly's official time records to reflect that Connolly was

present for work when he was out sick, and that he instructed

Mabel Santiago, a timekeeper, to prepare similarly false

documents, so that Connolly was credited with 120 hours of

unearned AWS leave to which he was not entitled under the

agency's rules. See IAF, Tab 5, Subtabs 4a, 4b; ID at 9-13.

To establish the charge of falsification, the agency must

prove by a preponderance of the evidence, not only that the

appellant knowingly provided incorrect information, but that

he did so with the specific intent to defraud, deceive, or

mislead the agency. See Naekel v. Department of

Transportation, 782 F.2d 975, 977 (Fed. Cir. 1986); Powell-

to sanction a party is not limited to a party's failure to
comply with a specific order of the administrative judge); see
also Cohen v. General Services Administration, 48 M.S.P.R.
451, 460 (1991).
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Belnavis v. Small Business Administration, 51 M.S.P.R. 492,

495-96 (1991). Plausible explanations must be considered in

determining the question of intent. See id.

The agency argues on petition for review that the chief

administrative judge should not have relied on the fact that

the rppellant "realized no personal gain" from his actions to

find that he lacked the requisite intent. See PRF, Tab l at

8-13? ID at 13. The chief administrative judge made this

determination based on Bradley v. Veterans Administration, 900

F.2d 233, 237 (Fed. Cir. 1990), and Powell-Belnavis, 51

M.S.P.R. at 495-96. See ID at 13. These cases held that, on

the question of intent, it is significant whether the person

charged with falsification attempted to gain a benefit to

which he was not entitled. They did not hold that the

requisite intent could not be established when the intended

beneficiary of the incorrect information was someone other

than the provider of the incorrect information. The Board has

held that the fact that the provider of the incorrect

information ""did not realize any significant benefit from his

actions, while relevant to the issue of mitigation of the

penalty, does not establish that [he] lacked the necessary

intent to defraud the agency.^ Sherwin v. Department of the

Air Force, 44 M.S.P.R. 144, 148, aff'd, 918 F.2d 187 (Fed.

Cir. 1990) (Table). We therefore find that the chief

administrative judge erred in this regard. Nevertheless, we

agree with his conclusion that the appellant was not motivated

by an intent to defraud the agency. See ID at 10-13.



11

The underlying factual allegations, as described above,

are undisputed. See ID at 10-12; IAF, Tab 15, Agency Exhibit

1 at 3. The question of intent in this appeal thus involves

an examination of whether the appellant, in providing the

incorrect information on Connolly's official time records, had

reason to believe that his actions were improper because

Connolly was not entitled to the 120 hours of unearned

"'advanced'* AWS leave under the agency's rules. See Ahles v,.

Department of Justice, 768 F.2d 327, 329-30 (Fed. Cir. 1985)

(the requisite intent is established when the employee had

reason to know that his actions were contrary to the agency's

policy); Powell-Belnavis, 51 M.S.P.R. at 498-99? Kane v.

Department of Veterans Affairs, 46 M.S.P.R. 203, 210 (1990)

(the requisite intent is not established when there is no

evidence of record that the employee knew or should have known

that her actions were improper).

Under the AWS system at issue, the taking of AWS leave

was documented by indicating on official time records that the

employee was at work and indicating on unofficial time records

that he was on AWS leave. See ID at 6-8, 12; see generally

IAF, Tab 5, Subtabs 4f~4g, and Tab 15, Subtab 9 at 2. Thus,

recording the incorrect information on Connolly's official

time records was a routine arid necessary part of granting

Connolly AWS leave under the AWS system. As discussed above

with respect to the "neglect of duty" charge and as found by

the chief administrative judge, the AWS system was openly used

throughout Region II, and the appellant reasonably believed
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that the AWS system was authorized by the agency. See ID at

3, 5. Therefore, to the extent that the appellant's actions

were consistent with the AWS system, we find that he had no

reason to believe that they were improper. As noted by the

chief administrative judge, however, the appellant went

further than merely granting Connolly his accrued AWS leave.

See ID at 12. He "'granted Connolly what amounts to 'advanced7

AWS leave that Connolly had not yet accrued." Id. We must

therefore examine whether the appellant had reason to believe

that granting 120 hours of unearned AWS leave was improper

even under the AWS system.

It is not clear from the record whether granting 120

hours of unearned AWS leave was permissible under the AWG

system. More important with respect to the issue of intent,

though, is the question whether the appellant reasonably

believed, at the time he proceeded to grant Connolly the 120

hours of unearned AWS leave, that the granting of such leave

was permissible under the AWS system. See generally Powell-

Belnavis, 51 M.S.P.R. at 497-98. As found by the chief

administrative judge, there was precedent for the granting of

advanced AWS leave, albeit for a much lesser amount than was

granted to Connolly. See ID at 12; IAF, Tab 15, Agency

Exhibit 13 at 2, and Tab 14, Subtab 2. In addition, the

appellant contended below that he was unaware that Connolly

did not have any accrued AWS leave and that he was not

specifically advised by anyone, until after the fact, that his

actions in granting Connolly the 120 hours of AWS leave were
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improper. See IAF, Tab 15, Agency Exhibit 1 at 3. These

contentions were not rebutted. Thus, the record evidence does

not establish that the appellant had any reason to believe

that his actions were improper.

The agency argues on petition for review that the chief

administrative judge erred in discrediting Santiago's

testimony on the issue of intent. PRF, Tab 1 at 9-10, 12-13.

The chief administrative judge determined that Santiago was an

"unreliable witness* based on factors such as her confusion

about office time and attendance policies, her inability to

remember details regarding the time records in question, the

inconsistency between her testimony and that of another agency

witness, and her apparent animus toward the appellant. See ID

at 10. Thes~e are all legitimate factors to consider in

determining a witness's credibility under Hillen v. Department

of the Army, 35 M.S.P.R. 453, 458 (1987), and the Board will

accord due rleference to the chief administrative judge's

assessment because he was present to hear the witness's

testimony and to observe her demeanor. See Weaver v.

Department of the Navy, 2 M.S.P.R. 129, 133 (1980), review

denied, 669 F.2d 613 (9th Cir. 1982) (per curiam) . We find

that the agency has not shown that the chief administrative

judge erred in making this credibility determination,,

Moreover, the agency's contention that Santiago's

testimony established the requisite intent is not borne out by

our review of the hearing tapes. See PRF, Tab 1 at 9-10, 12 ~

13. According to Santiago's testimony, she advised the
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appellant that Connolly had a substantial a^ourt of sick and

annual leave but did not advls^ h .:,i that Connolly did not have

any accrued AWS U-ive. See December 17, 1991 HT, Side 8.

Although she testified that she questioned the appellant's

actions by stating "Are you sure?" or statements to that

effect, she did not testify that she specifically advised the

appellant that his actions were contrary to a particular

agency rule or was otherwise improper. We therefore conclude

that the agency failed to prove that the appellant's actions

were motivated by a specific intent to defraud the agency and

thus failed to prove its falsification charge. See Powell~

Belnavls, 51 M.S.P.R. at 495-96; &ane, 46 M.S.P.R. at 210.

A fcyrxQa\._ letter of reprimand °;s the maximum reasonable

penalty.

Because not all of the agency*s charges are sustained,

the Board must make an independent evaluation to determine

whether the single sustained charge of according preferential

treatment to Connolly warrants the penalty imposed by the

agency. See Bree v. Department of Health and Human Services,

49 M.5J.P.R. 68, 72 (1991). As the agency argues on petition

for review, preferential treatment of a subordinate employee

is a serious offense because it undermines the public and

employee confidence in the integrity of government officials.

Cf. Rentz v. U.S. Postal Service, 19 M.S.P.R. 35, 39 (1984)

(nepotism); PRF, Tab 1 at 14. However, there are mitigating

factors here, such as that the appellant's actions were not

motivated by self-interest but by a desire to reward and
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support a deserving, "fallen" etfylov^e, that the appellant has

had a "long, unblemished record wi,,\i\ the agency/'' and t :•• : he

has received "Exceeds Full- Successful" perfexriuar

evaluations as a manager. ID < t 17; see Jacksr v, r;

Postal Service, 48 M.S.P.R. 472, 476-77 (1991); Do. . ,<

Veterans Administration, 5 M.S.P.R 280, 305-06 (19^1}- '.rcsr

considering all of the circumstanc i in this appeal, •,«•• acfi •

with the chief administrative judc 2 that a f• , w; „ XeAer of

reprimand is the maximum reasonable penalty.

ORDER

We ORDER the agency to cancel the appellant'r, -2ay

suspension, and to substitute in its place a formal letter of

reprimand. See Kerr v. Nation*. I .?;/ . wment for the Artsf 726

F.2d 730 (Fed. Cir. 1984). The < 3 -sncy must accomplish this

action within 20 days of the date of t \is decision.

We also ORDER the agency to sue a check to the

appellant for the appropriate amouiv . back pay, ir, :erest on

back pay, and other benefits under the 01rice of Personnel

Management's regulations, no later t̂ ..an 60 calendar days after

the date of this decision. We ORDER the appellant to

cooperate in good faith in the agency's efforts to compute the

amount of back pay, interest, and ben<^ due, and to provide

all necessary information the ag -> . equests to help it

comply. If there is a dispute abou. the mr-»unt of back pay,

interest due, and/or other bene_.rtf?, ? ORDER the â 'icy to

is£;ue a check to the appellant for tht undisputed amount no

later than 60 calendar days after tha date of this decision.
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We further ORDER the agency to inform the appellant in

writing of all actions taken to comply with the Board's Order

and of the date on which the agency believes it has fully

complied. If not notified, the appellant should ask the

agency about its efforts to comply.

Within 30 days of the agency's notification of

compliance, the appellant may file a petition for enforcement

with the regional office to resolve any disputed compliance

issxiu or issues. The petition should contain specific reasons

why the appellant believes that there is insufficient

compliance, and should include the dates and results of any

communications with the agency about compliance.

This is the Board's final order in this appeal. 5 C.F.R.

§ 1201.113(c).

NOTICE TO APPELLANT

You have the right to request the United States Court of

Appeals for the Federal Circuit to review the Board's final

decision in your appeal if the court has jurisdiction. See

5 U.S.C. § 7703(a)(l). You must submit your request to the

court at the following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439

The court must receive your request for review no later than

30 calendar days after receipt of this order by your
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representative, if you have one, or receipt by you personally,

whichever receipt occurs first, See 5 U.S.C. § 7703(b)(l).

FOR THE BOARD:

Washington, D.C,

bbertf E~." Taylor ff
Clerk of the Board v


